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OVERVIEW 
Public financing of enterprises, which has been on the rise globally, can have a distortive effect on 
competitive markets. In response to this trend, in May 2021 the European Commission published a 
proposal for a regulation to tackle foreign subsidies with a distortive effect on the EU single market. 
It would enable the Commission to investigate subsidies granted by non-EU public authorities to 
companies operating on the single market, and to apply countervailing measures, should these 
subsidies be found to be distortive. The Commission would have three tools at its disposal: two are 
notification-based, allowing it to investigate foreign subsidies in companies' mergers and 
acquisitions, and to investigate the bids in large public procurement procedures involving third-
country government support. The acquirer or bidder would have to give ex-ante notification of 
external financial contribution. The third would enable the Commission to investigate other market 
situations.  

The Parliament adopted its position in plenary in May 2022, and trilogue negotiations concluded 
successfully in June 2022. Parliament approved the agreement in plenary by a large majority on 
10 November 2022 and the final act was signed on 14 December 2022. The regulation entered into 
force on 12 January 2023.  
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Introduction 
The European Commission defines a subsidy as 'a financial contribution made by (or on behalf of) a 
government or a public body that gives the recipient a benefit'. Subsidies have played a pivotal role 
in the history of the World Trade Organization (WTO); agricultural subsidies are considered to be the 
main reason behind the breakdown of the Doha Round of negotiations. Recently, foreign subsidies 
have gained prominence in the international trade debate, in particular because of the growing role 
of China in the global economy and legal uncertainty as to whether WTO rules apply where the 
subsidised entity is located abroad in relation to the public authority dispensing the subsidy. Foreign 
subsidies can be broadly defined as those granted by a government to a firm outside its territory 
(jurisdiction). The developed economies, such as the EU and the US, have become increasingly 
aware of possible distortions on their domestic markets and an uneven playing-field created by 
industrial subsidies. This is because economies that are open to foreign investment and competitors, 
and that at the same time operate under strict domestic State aid and subsidy control rules, are 
vulnerable to foreign competitors that actively use subsidies to support their firms. Those 
competitors can enter the open markets of these open economies with an unfair advantage, 
through, for instance, their subsidised firms, their branches or subsidised acquisitions of the open 
economy's companies. The EU is indeed a particularly open economy: it is one of the world's largest 
trading blocs with 16 % of global trade and, before the pandemic, the world's largest FDI destination 
with 31 % of worldwide FDI stock.1 World Bank data confirm that EU trade corresponds to as much 
as 91 % of its GDP – while globally the average is at 60 % – the United States is at 26 %, and China's 
trade stands at 36 % of its GDP. 

Accordingly, in 2017 the Commission signalled that the global rulebook on harmful government 
subsidies remained far from complete. In the same year, the European Parliament highlighted the 
problem in its resolution on an EU industrial strategy. In 2019, the European Council called on the 
Commission to identify how the relevant gaps in EU legislation could be closed. With massive 
worldwide state support for the economy as a result of the coronavirus crisis, the issues of 
subsidisation have become more pertinent than ever. 

WTO framework 
At multilateral level, subsidies are governed 
by the WTO framework. When it comes to 
subsidies for the production of goods and 
countervailing measures, Articles VI and XVI of 
the General Agreement on Tariffs and Trade 
(GATT) set out the basic rules. These are 
elaborated in more detail in the WTO 
Agreement on Subsidies and Countervailing 
Measures (SCM), which applies only to 
'specific' subsidies.2 More specifically, the SCM 
defines the key legal notions and groups 
subsidies in two categories: prohibited and 
actionable (subject to challenge in the WTO or 
to countervailing measures). It also sets out in 
detail the multilateral disciplines that regulate 
the provision of subsidies, and the use of 
countervailing measures to offset injury 
caused by subsidised imports. However, the 
Commission and legal experts argue that the 
SCM does not provide adequate multilateral 
remedies to address foreign subsidies 
specifically. 

Examples of distortive foreign subsidies 

Mergers and acquisitions: a third-country company 
attempts to acquire an EU company. The company's 
public authorities support it with a direct grant and/or 
unlimited state loan guarantee. These subsidies help to 
finance the acquisition by enabling the company to 
outbid competitors that do not have such state 
support. 

Public procurement: a non-EU infrastructure 
enterprise supported by its government through 
direct subsidies and/or government ownership bids in 
a public call for tender organised in the EU. As a result, 
the foreign bidder is able to make an offer at a low 
price – one impossible to offer without a subsidy. 

General market operation: subsidies such as below-
market state-backed financing reach a European 
subsidiary of a non-EU parent company. This low-cost 
financing allows the subsidiary to purchase machines 
that lower its production costs and the price of goods 
offered on the EU market. With these cheaper prices, it 
can outcompete EU rivals, which must finance 
themselves on market terms. 

Source: European Commission. 

https://ec.europa.eu/trade/policy/accessing-markets/trade-defence/actions-against-imports-into-the-eu/anti-subsidy/
https://fas.org/sgp/crs/misc/RL32060.pdf
https://www.uscib.org/docs/usc_foundation_investment_subsidies.pdf
https://ec.europa.eu/trade/policy/eu-position-in-world-trade/
https://www.oecd.org/investment/FDI-in-Figures-April-2020.pdf
https://data.worldbank.org/indicator/NE.TRD.GNFS.ZS
https://ec.europa.eu/info/sites/default/files/reflection-paper-globalisation_en.pdf
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P8-TA-2017-0305+0+DOC+XML+V0//EN&language=EN
https://data.consilium.europa.eu/doc/document/ST-1-2019-INIT/en/pdf
https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_art6_jur.pdf
https://www.wto.org/english/res_e/publications_e/ai17_e/gatt1994_art16_gatt47.pdf
https://www.wto.org/english/tratop_e/scm_e/subs_e.htm#:%7E:text=Agreement%20on%20Subsidies%20and%20Countervailing%20Measures%20(%E2%80%9CSCM%20Agreement%E2%80%9D)&text=Multilateral%20disciplines%20are%20the%20rules,the%20WTO%20dispute%20settlement%20mechanism.
https://www.wto.org/english/tratop_e/scm_e/subs_e.htm
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://www.cambridge.org/core/journals/world-trade-review/article/lawful-remedy-or-illegal-response-resolving-the-issue-of-foreign-subsidization-under-wto-lawerratum/FAB3A69CD1A0F50AE31301CCA2EDB3D4
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/european-industrial-strategy/proposed-regulation-address-distortions-caused-foreign-subsidies-single-market_en
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The subsidies prohibited under the WTO framework that could lead to proper multilateral remedies 
fall into two sub-categories. First, there are those that are granted if the receiving entity increases 
exports ('export subsidies'). Export performance cannot be subsidised to displace unsubsidised 
competitors. Examples include subsidies contingent on export performance, currency retention 
schemes, favourable freight or shipping terms, tax deferrals or exemptions for exports. The second 
sub-category concerns subsidies to the entity that are contingent on the use of domestic over 
imported goods ('local content subsidies'). These subsidies, such as tax incentives or reduced tariffs 
affording cheaper access to imported products, are granted to industries that agree to use a certain 
level of domestic input products in the final product. The automotive industry is an example of an 
economic sector in which these subsidies are frequently applied. In practice, foreign subsidies are 
not likely to fall under either of these types of prohibited subsidies, and thus be addressed in the 
WTO framework. The foreign subsidising government would have no economic interest either in 
giving a subsidy to a firm to encourage it to increase its exports from the foreign territory, thereby 
creating jobs and generating taxes there (in the case of the export subsidy), or in giving it financial 
support to make greater use of local goods of another country (in the case of local content subsidies). 

Services are governed by the General Agreement on Trade in Services (GATS), which does not 
contain equivalent rules on subsidies or countervailing measures. Furthermore, the SCM Agreement 
provides some flexibility for developing countries. It exempts least-developed countries, countries 
with a gross national product (GNP) of less than US$1 000 per capita, and 'other developing 
countries' from the rules on prohibited export subsidies. Forms of permitted subsidies include 
general ones such as financial incentives, credit finance, infrastructure financing, subsidies on 
services, sector-specific subsidies (even though they are actionable) and subsidies in support of 
research and development and innovation.3 While the EU has a strict domestic State aid framework, 
its scope does not cover subsidies granted by foreign governments, even when they have an effect 
on the EU single market. It is worth noting that the EU State aid rules are stricter than the WTO 
framework in terms of scope of application, penalties and possibilities to contest. 

Table 1 – Comparison of the EU State aid framework and the WTO subsidy rules 

Issue EU WTO 

Main principle State aid is considered illegal and 
incompatible with the internal market.  

Export and local content subsidies are 
prohibited.  

Exceptions 

There are few exceptions, for instance: aid 
promoting an important project of 
common European interest, aid 
remedying a serious economic disturbance 
or natural disaster, or block exemptions. 

Other subsidies are 'actionable', i.e. allowed 
in principle but, like prohibited subsidies, are 
subject to challenge either through 
multilateral dispute settlement or 
countervailing action. 

Scope Economic activity: goods, services, capital Trade in goods 

Time of 
application 

All State aid, unless covered by 
exceptions, must be notified for approval 
by the Commission. 

Rules are triggered only if a member 
challenges an existing subsidy.  

Claimants 

Any third party (also individuals and 
competitors affected by the measure in 
question) can bring legal action before 
national courts against the granting 
Member State and beneficiary.  

A WTO member government can request 
consultations with another government 
under the WTO dispute settlement 
procedures. 

Penalties Withdrawal of aid and recovery of 
amount granted 

Withdrawal of subsidy, removing its adverse 
effects or imposition of countervailing duties 

Source: Prepared by the author on the basis of the texts mentioned above, a comparative analysis from Lund 
University, Sweden, and a UK House of Commons Library briefing. 

https://www.wto.org/english/tratop_e/scm_e/subs_e.htm
https://www.wto.org/english/res_e/publications_e/ai17_e/subsidies_anni_jur.pdf
https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=42800,32046,29250&CurrentCatalogueIdIndex=1&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True
https://www.wto.org/english/tratop_e/serv_e/gatsqa_e.htm
https://www.wto.org/english/thewto_e/whatis_e/tif_e/org7_e.htm
https://www.europarl.europa.eu/thinktank/en/document/EPRS_IDA(2019)642209
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659341/EPRS_BRI(2020)659341_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/659341/EPRS_BRI(2020)659341_EN.pdf
https://ec.europa.eu/competition/state_aid/legislation/block.html
https://ec.europa.eu/competition/publications/factsheets/state_aid_procedures_en.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/690521/EPRS_BRI(2021)690521_EN.pdf
https://lup.lub.lu.se/luur/download?func=downloadFile&recordOId=8916234&fileOId=8916236
https://researchbriefings.files.parliament.uk/documents/SN06775/SN06775.pdf
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The EU has been trying to advance subsidy policy at WTO level, coordinating its efforts since 2017 
with the US and Japan. In January 2020, EU, US and Japanese trade representatives issued a joint 
statement in which they pointed to the need to strengthen WTO rules on industrial subsidies. They 
furthermore argued that the current list of subsidies prohibited under the WTO rules is insufficient 
to address market and trade-distorting subsidisation ongoing in certain jurisdictions, and therefore 
new types of unconditionally prohibited subsidies should be added to the SCM. In the context of 
the 2021 trade policy review, the EU announced that it would begin developing proposals for WTO 
rules that can tackle various competitive distortions occurring due to state intervention in the 
economy, including industrial subsidies. WTO-level solutions are however very challenging to find 
within a reasonable timeframe, and it takes time before the subsidy process is suspended. The 
Organisation for Economic Co-operation and Development (OECD) has estimated – based on a 
sample of the 306 largest manufacturing firms in 13 industrial sectors – that below-market finance 
amounted to approximately US$66 billion over the 2005-2019 period. 

Existing situation 
When it comes to subsidies granted abroad – similar to the WTO, of which it is a member – the EU 
does not outright prohibit them. This is because some subsidies are deployed to achieve domestic 
or social policies, such as aiding selected economic sectors to generate jobs. They can also 
incentivise companies to invest in research and development, which would have spill-over effects 
to industry and society, or to finance environmental goals. This is widely accepted in economics; for 
example, the IMF considers that some subsidies can be a good policy tool when used to correct 
market imperfections.4 Subsidies can also play a positive role for developing countries and for the 
transformation of centrally planned economies into market economies.5 On the other hand, in 
today's highly interlinked world, unfair subsidies can distort the EU market, create unfair 
competition and cause damage to sectors of the EU economy. The key issue is that there is a legal 
gap with regard to addressing a specific kind of public financial assistance to enterprises – distortive 
foreign subsidies – across EU policies that touch upon trade, competition, state support and the 
level playing-field more generally. 

Provisions on subsidies in bilateral free trade agreements (FTAs) vary to a significant degree. The 
majority of FTAs have provisions on subsidies with regard to transparency obligations and bilateral 
consultations. Some also include provisions that prohibit particularly harmful subsidies, such as 
unlimited state guarantees. A smaller number, namely agreements signed with some neighbouring 
countries, include a commitment to establish a subsidy control system not much different from EU 
State aid rules. While theoretically FTAs are best placed to identify and address distortive foreign 
subsidies, the Commission underlines that they also generally lack remedies that can address such 
distortive subsidies in a timely manner, in part because countervailing duties take time to implement. 

There is also a unilateral system in place regarding subsidies that distort trade and cause injury to 
EU industry. In such cases, the EU can deploy its anti-subsidy rules. After an investigation, the 
Commission may apply a countervailing duty to counterbalance the negative effects of the 
subsidised imports and restore fair competition.6 EU trade defence instruments (and the WTO 
subsidy rules) permit such action when subsidised goods are imported into the single market – but 
not when subsidies take the form of subsidised investments, acquisitions or bids in procurement 
procedures or when they concern services and financial flows. Neither services nor actions by 
externally-subsidised companies in the EU that do not concern any trade in goods are therefore 
covered. This regulatory gap extends to other areas as well. EU rules prohibit mergers and acquisitions 
that would distort competition in the single market to a significant extent. These rules are designed 
to disallow the creation or the strengthening of dominant companies that are likely to raise prices 
for consumers. However, these rules do not equip the Commission with the tools to enable it to 
assess whether a company involved may have benefited from distortive foreign subsidies. 

As shown in Figure 1, the issue is increasingly assuming strategic importance: cross-border merger 
and acquisition flows into the EU high-technology sector have grown substantially in recent years. 

https://www.meti.go.jp/press/2019/01/20200114007/20200114007-2.pdf
https://www.meti.go.jp/press/2019/01/20200114007/20200114007-2.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:66:FIN
https://www.permanentrepresentations.nl/documents/publications/2019/12/09/non-paper-on-level-playing-field
https://www.oecd-ilibrary.org/docserver/a1a5aa8a-en.pdf?expires=1623660910&id=id&accname=guest&checksum=DC43BBA17955154C51DCD722EFBC0DAE
https://ec.europa.eu/trade/policy/accessing-markets/trade-defence/actions-against-imports-into-the-eu/anti-subsidy/
https://www.wto.org/english/res_e/booksp_e/anrep_e/wtr06-2c_e.pdf
https://www.imf.org/external/pubs/ft/fandd/2018/09/what-are-subsidies-basics.htm
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
https://ec.europa.eu/competition/international/overview/proposal_for_regulation.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A02016R1037-20200811
https://ec.europa.eu/trade/policy/accessing-markets/trade-defence/
https://ec.europa.eu/competition-policy/mergers/legislation_en
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The Commission argues that in some cases, the granting of foreign subsidies may be driven by a 
strategic objective to gain access to and later transfer technologies to other, possibly external, 
production sites. 

State aid rules apply when financial support granted by EU Member States to undertakings distorts 
or threatens to distort competition in the single market. However, these rules do not cover financial 
support granted by third-country public authorities, or on their behalf, to firms in the EU. 

The framework for screening foreign direct investment (FDI), adopted in March 2019, aims to 
mitigate risks stemming from foreign takeovers and investments. It is limited to threats to Member 
States' security and public order, and does not address the need to ensure a level playing-field. In 
essence, the framework aims to enhance cooperation and information-sharing on FDI screening 
between the Commission and the Member States, but only on those investments that are likely to 
have effects on critical assets and infrastructure. The FDI Regulation subsequently adopted states 
that 'it should also be possible for Member States and the Commission to take into account the 
context and circumstances of the foreign direct investment, in particular whether a foreign investor 
is controlled directly or indirectly, for example through significant funding, including subsidies, by 
the government of a third country or is pursuing State-led outward projects or programmes'. On the 
minimum relevant information shared it says that it 'should include aspects such as the ownership 
structure of the foreign investor and the financing of the planned or completed investment, 
including, when available, information about subsidies granted by third countries'. As such, it lacks 
an effective mechanism for obtaining information on foreign subsidies. 

A similar situation exists on the procurement market, which is one of the largest (around €2 trillion 
a year) and the most accessible in the world. The directives on public procurement cover tenders 
above specified thresholds agreed under the WTO Agreement on Government Procurement. The 
main principles of these directives are transparency, equal treatment, open competition, and sound 
procedural management. Their aim is to achieve a European procurement market that is 
competitive and open to fair competition. However, this framework does not have tools dedicated 
to addressing distortions to the EU procurement markets resulting from foreign subsidies. There is 

Figure 1 – Cross-border merger and acquisition flows into the EU 

 

Source: European Commission, JRC, 2021. 

https://ec.europa.eu/competition-policy/state-aid_en
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/614667/EPRS_BRI(2018)614667_EN.pdf
https://eur-lex.europa.eu/eli/reg/2019/452/oj
https://ec.europa.eu/trade/policy/accessing-markets/public-procurement/
https://ec.europa.eu/commission/presscorner/detail/en/MEMO_14_20
https://www.wto.org/english/tratop_e/gproc_e/gp_gpa_e.htm
https://publications.jrc.ec.europa.eu/repository/handle/JRC124250
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no way to verify if bidders are supported by third-country governments. Moreover, it is not 
mandatory for the contracting authorities to investigate the existence of foreign subsidies when 
evaluating offers, and no specific legal consequences would ensue should distorting foreign 
subsidies actually be present. Directives 2014/24/EU and 2014/25/EU permit contracting authorities 
to reject abnormally low offers if a bidder has obtained State aid that is incompatible with the 
internal market (under Article 107 of the Treaty on the Functioning of the European Union, TFEU). 
They do not however contain an equivalent provision for foreign subsidies. Similarly, the proposed 
international procurement instrument deals with reciprocity of access, not subsidies. While inter-
governmental agreements, concluded to facilitate investment, may cover the organisation of 
procurement, they are not designed to scrutinise the distortive effects of foreign subsidies. 

These issues highlight that there is indeed a gap in the EU toolbox. While the EU economy is open 
and based on fair competition, this lack of efficient measures creates an uneven playing-field and 
distorts the internal market in various ways. 

Parliament's starting position 
Parliament's resolution of 5 July 2017 on building an ambitious EU industrial strategy as a strategic 
priority for growth, employment and innovation called on the Commission to 'pay more attention 
to the role of foreign-based state-owned enterprises that are supported and subsidised by their 
governments in ways that EU single market rules prohibit for EU entities'.  

In its resolution of 26 November 2020 on the trade policy review, Parliament called on the 
Commission to deepen its international cooperation with strategic partners and welcomed 'the 
ongoing discussions on how to address and effectively mitigate distortions caused by industrial 
subsidies, knowing that market-distorting practices can have considerable negative impacts on fair 
competition and the level playing-field'. It also welcomed the white paper on foreign subsidies as a 
'necessary complementary tool to trade defence measures'. 

Council and European Council starting position 
In its conclusions of 22 March 2019, the European Council highlighted: 'Fair competition should be 
ensured within the single market and globally, both to protect consumers and to foster economic 
growth and competitiveness, in line with the long-term strategic interests of the Union. We will 
continue to update our European competition framework to new technological and global market 
developments. The Commission intends to identify before the end of the year how to fill gaps in EU 
law in order to address fully the distortive effects of foreign state ownership and state-aid financing 
in the single market'. 

In December 2019, the Netherlands published a non-paper on 'Strengthening the level playing-field 
on the internal market'. It recognised the problem of foreign states financing entities operating on 
and distorting the single market. The document proposed that 'economic operators with 
(discriminatory) aid benefits and unregulated market power should be subject to stricter 
supervision, in order to prevent potentially disruptive behaviour'. Companies to be scrutinised 
would be those towards which there is a reasonable suspicion that they follow potentially 
distortionary conduct, enabled by government support or excess profits from an unregulated 
dominant position in their own country. The Dutch government suggested granting the European 
Commission powers to conduct an ex-ante investigation into any such company's conduct, with a 
focus on transparency in accounting. 

Preparation of the proposal 
On 17 June 2020, the European Commission adopted a white paper dealing with the distortive 
effects caused by foreign subsidies in the single market. This laid the foundations for the 2021 draft 
regulation on the same subject. The white paper presented the rationale for tackling foreign 
subsidies, including typical examples of situations where they affect the level playing-field in the 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0025
https://ec.europa.eu/competition/state_aid/legislation/compilation/a_01_03_11_en.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/649403/EPRS_BRI(2020)649403_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-8-2017-0305_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2020-0337_EN.html
https://data.consilium.europa.eu/doc/document/ST-1-2019-INIT/en/pdf
https://www.permanentrepresentations.nl/documents/publications/2019/12/09/non-paper-on-level-playing-field
https://ec.europa.eu/competition/international/overview/foreign_subsidies_white_paper.pdf
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internal market. The white paper also analysed the existing legal instruments and the issue of the 
regulatory gap, listing potential new tools to close it. It tabled three options (modules) aimed at 
addressing the problems identified: in the single market generally, in acquisitions of EU companies, 
and during EU public procurement procedures. It also discussed distortive foreign subsidies in the 
context of EU-funded projects. 

The paper was followed by an intensive consultation process aimed at collecting comments on a 
broad range of aspects from all of the parties concerned: a public consultation, followed by a 
stakeholder consultation on the inception impact assessment, which outlined various policy 
options, and targeted consultations with the most relevant stakeholder representatives.7 A majority 
of respondents welcomed the proposal and agreed on the need for action.8 Many stressed the need 
for proportionate measures not to stifle FDI, and there were some concerns about the administrative 
burden and consistency of application. The feedback from the targeted consultations was used to 
generate examples of types of subsidies, sectors affected and distortive effects. These were 
discussed in the impact assessment and used to shape the proposal. 

The Commission carried out an impact assessment setting out four options: i) taking no action 
(status quo); ii) issuing guidance on existing EU legislation; iii) changing existing EU rules; and 
iv) developing a new legal instrument. The preferred policy option was to create a new legal tool, based 
on mandatory notification for major acquisitions and public procurement cases, and an ex officio system 
for smaller cases and other market situations not covered by notifications. The impact assessment 
received a positive opinion (with reservations) from the Regulatory Scrutiny Board.9 The initial appraisal 
of the impact assessment by EPRS found that it is transparent and based on solid research. Its 
shortcomings include lack of presentation of operational objectives and limited monitoring 
provisions, as well as an undetailed estimate of the proposed regulation's potential negative effects. 

The changes the proposal would bring 
On 5 May 2021, the Commission published a proposal for a regulation on distortive foreign subsidies, 
together with the updated industrial strategy. The two were bound together because the 
Commission considered the regulation to be a key element in delivering on the strategy, the aim being 
to safeguard a fair and competitive single market, creating the right conditions for EU industry to 
thrive. 

Chapter 1 outlines the general provisions and definitions, including a definition of a foreign subsidy 
(Article 2). A foreign subsidy is deemed to exist where a third country provides a financial 
contribution beneficial to an undertaking engaging in an economic activity in the internal market. 
It has to be limited to an individual enterprise of an industry or several industries. The types of 
financial contribution include i) transfer of funds or liabilities, such as capital injections, grants, loans, 
loan guarantees, fiscal incentives, setting off of operating losses, compensation for financial burdens 
imposed by public authorities, debt forgiveness, a debt to equity swap or rescheduling; ii) the 
foregoing of revenue otherwise due; and iii) the provision or purchase of goods and/or services. 

Article 3 specifies the cases in which distortion on the internal markets is deemed to exist: i) when 
the foreign subsidy is likely to improve the competitive position of the undertaking in the internal 
market, and (ii) when this actually or potentially affects competition negatively. The Commission is 
to establish that the subsidy is distortive using indicators such as amount, nature and purpose of 
the subsidy, situation of the undertaking on the markets concerned, and level of economic activity 
of the undertaking in the EU. A foreign subsidy amounting to below €5 million over any consecutive 
period of three fiscal years is considered by the Commission unlikely to be distortive. 

Article 4 specifies the subsidies that are most likely to distort the internal market. These include 
subsidies granted to ailing enterprises, subsidies in the form of an unlimited guarantee for debts or 
liabilities, subsidies directly facilitating a concentration and those enabling an undertaking to 
submit an unduly advantageous tender. 

https://ec.europa.eu/competition/international/overview/WP_foreign_subsidies2020_summary_public_consultation.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12621-Trade-investment-addressing-distortions-caused-by-foreign-subsidies/feedback?p_id=8607947
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12621-Trade-&-investment-addressing-distortions-caused-by-foreign-subsidies_en
https://ec.europa.eu/competition/international/overview/foreign_subsidies.html
https://ec.europa.eu/competition/international/overview/impact_assessment_report.pdf
https://ec.europa.eu/competition/international/overview/scrutiny_board_opinion.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/694218/EPRS_BRI(2021)694218_EN.pdf
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=COM:2021:223:FIN
https://ec.europa.eu/info/strategy/priorities-2019-2024/europe-fit-digital-age/european-industrial-strategy_en
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Article 5 describes the balancing act that the Commission performs, between the negative effects 
(distortion) of a foreign subsidy and the positive effects it has on the development of economic 
activity. If the balancing act deems the negative effects stronger, the Commission may impose 
redressive measures or accept commitments offered by the undertaking. 

These are defined in Article 6 and are far-reaching, with the aim of fully and effectively remedying 
the distortion caused. They include behavioural measures such as offering access under fair and 
non-discriminatory conditions to infrastructure that was acquired or supported by the distortive 
foreign subsidies, or reducing capacity or market share. Undertakings may also be asked to refrain 
from certain investments or offer licensing of assets acquired or developed with the help of foreign 
subsidies on fair, reasonable and non-discriminatory terms. They may also be required to publish 
the results of research and development. Structural measures such as divestment of assets are also 
included. Furthermore, a concentration of the undertakings that was formed using subsidies may 
be dissolved. Finally the Commission may require repayment of the foreign subsidy to the non-EU 
country, at an appropriate interest rate.10 

The following three chapters (2, 3 and 4) deal with the novel investigative tools and procedures. 
Chapter 2 outlines the provisions for the own-initiative procedure to be taken by the Commission 
for the ex-officio review. It is a general screening tool, enabling the Commission to investigate 
markets. The Commission may, on its own initiative, examine information from any source 
pertaining to alleged distortive foreign subsidies. Under this procedure, the draft regulation also 
proposes granting the Commission far-reaching powers to gather information as part of a 
preliminary review of the market. These include information requests and inspections within and 
outside the EU.11 Based on the findings of the preliminary review, the Commission may open an in-
depth investigation that may lead to redressive measures or to the enterprise in question deciding 
to make commitments such as to repay the foreign subsidy. There could also be a no-objection 
decision if the preliminary assessment is not confirmed or the balancing test determines more 
positive than negative effects. The Commission may also take rapid interim measures if there is a 
serious risk that a foreign subsidy will cause substantial and irreparable damage to competition on 
the internal market. If the undertaking refuses to cooperate, the Commission may take a decision on 
the basis of the information available. If the undertaking supplies incorrect, incomplete or 
misleading information during the investigation or does not comply with imposed redressive or 
interim measures, the Commission can impose fines and periodic penalty payments. It may also take 
a new decision if an undertaking acts contrary to its commitments or it appears that the previous 
decision was taken based on incomplete, incorrect or misleading information. 

Chapter 3 contains provisions on concentrations arising as an effect of mergers, acquisitions or the 
creation of a joint venture. Concentrations fall under the scope of the draft regulation if at least one 
of the merging parties, or an acquired undertaking, is established in the EU and has a turnover of at 
least €500 million. Furthermore, the undertakings concerned must have received from third 
countries an aggregate financial contribution in the three calendar years prior to notification of 
more than €50 million. The same thresholds apply to joint ventures. Above the thresholds, 
concentrations are deemed 'notifiable' and must be notified ex-ante to the Commission. The 
acquirer must notify any financial contribution received from a non-EU government in relation to 
the concentration. In the absence of a notification, the Commission may request it. While the 
Commission review is ongoing, the concentration cannot be implemented (suspension 
obligation).12 If the Commission initiates an in-depth investigation, there could be three possible 
outcomes: no objection, a decision with commitments, or a decision prohibiting a concentration. If 
the Commission finds that a concentration has been implemented and that it distorts the internal 
market, it may require its dissolution. The fines and periodic penalty payments set out in Chapter 2 
also apply to notified concentrations. They can be imposed also for the provision of incorrect or 
misleading information, for failure to notify or for non-compliance with the suspension obligation 
or a decision prohibiting a concentration.  
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Chapter 4 deals with public procurement notifications. To be covered by the notification obligation, the 
value of procurement has to be above €250 million. When submitting a tender or a request to participate 
in a public procurement procedure, undertakings must notify either the contracting authority or the 
contracting entity of all foreign financial contributions received in the three years preceding the 
notification or declare that they had not received any such contributions during the same period. 
The notification should then be sent to the Commission without delay for review. A bidder under 
investigation cannot be awarded the contract.13 In the absence of a notification, the Commission 
may initiate a preliminary review. Based on its findings, the Commission can decide to launch an in-
depth investigation, which may end in a decision with commitments to be made by the bidder. If 
no commitments are offered or those that are offered are insufficient to remove the distortion, the 
Commission would adopt a decision prohibiting the award of the contract. If the Commission finds 
that the undertaking does not benefit from the distortive foreign subsidy, it would take a 
no-objection decision. Fines and periodic penalty payments can be imposed as set out in Chapter 2 
in the event undertakings fail to notify or in the event they provide false or misleading information. 

The final three chapters contain information on other procedural and general provisions, notably 
on the rights of defence (opportunity for enterprises to offer observations) and the protection of 
professional secrecy.  

The proposal concludes with a legislative financial statement. It estimates the budgetary impact of 
the proposal's adoption to be €90.34 million, to be spent within the 2021-2027 multiannual financial 
framework. Most of the expenditure would be used for the human resources necessary to 
implement the new regulation. 

Advisory committees 
The European Economic and Social Committee (EESC) adopted its opinion in October 2021 
(Rapporteur: Maurizio Mensi, Group III – Diversity Europe, Italy). The Committee supports the 
proposed regulation but calls for simplifications and more clarity on certain issues such as the types 
of subsidies that will be given priority, the details of the balancing act and the regime for ex-officio 
investigations in the procurement markets. It also calls for raising the €5 million threshold to avoid 
minor cases and for the establishment of a helpdesk to facilitate compliance of businesses with the 
new regulation. 

Table 2 – A simplified comparison of EU competition law thresholds and the proposed foreign 
subsidies regulation 

Issue EU competition law Draft foreign subsidies regulation  

Notification 
duty 

Public support exceeding €5 million per 
undertaking per year 

A foreign subsidy amounting to above 
€5 million over any consecutive period of 

three fiscal years 

Mergers and 
acquisitions 

Notification required when i) a combined 
worldwide turnover of all the merging 
firms is over €5 000 million; and ii) EU-

wide turnover for each of at least two of 
the firms is over €250 million 

The turnover of the EU target (or at least one 
of the merging parties) exceeds €500 million 

and the foreign financial contribution 
exceeds €50 million over the previous three 

years 

Procurement 
thresholds 

Tenders exceeding €5 350 000 must be 
published in the Official Journal. 

When the estimated value of the 
procurement in question exceeds 

€250 million, bidders must notify the 
subsidies. 

Source: Prepared by the author based on European Commission information. 

https://www.eesc.europa.eu/en/our-work/opinions-information-reports/opinions/foreign-subsidies-distorting-internal-market
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National parliaments 
The deadline for national parliaments to submit reasoned opinions on grounds of subsidiarity was 
22 July 2021. The Czech Senate drew attention to the potential increases of the administrative burden 
and considered it unnecessary to strengthen the Commission's decision-making powers. The French 
Sénat suggested that the Commission give a broader mandate to national authorities (for example, 
in the monitoring of remedies and commitments), while also claiming that the behavioural remedies 
should be preferred, and that the €5 million threshold to launch investigation and the €200 million 
threshold for notification of concentrations are too high and need to be reviewed. 

Stakeholder views14 
BusinessEurope calls the proposal 'a step in the right direction', adding that many of the 
recommendations of the EU business community, expressed in the context of the white paper, have 
been taken on board. 

The European Trade Union Confederation (ETUC) welcomes the proposal and the Commission's 
efforts to address unfair practices and the uneven playing-field in relation to foreign subsidies. It 
calls for more trade mechanisms against distortions of the single market caused by unfair 
international competition. 

AEGIS Europe, a manufacturing industry alliance, broadly supports the draft regulation as a chance 
to close a major legal gap. However, it considers the €5 million threshold for triggering 
investigations to be too high (as compared with the internal market State-aid threshold – see 
Table 2). It also calls for more detail on the involvement of industry in opening investigations, on the 
application of the balancing test, and for clarifications regarding timelines. AEGIS also calls for more 
clarity on potential overlaps with WTO subsidies disciplines or countervailing actions. 

The American Chamber of Commerce to the EU supports the Commission's efforts to strike a balance 
between fair competition and open trade when addressing foreign subsidies. It has however 
cautioned that the proposed mechanisms may impose important additional compliance 
requirements on already transparent firms, while still not gathering essential information or 
properly targeting distortive practices. As such, they may unintentionally hamper legitimate 
investments. 

The China Chamber of Commerce to the EU raises concerns that the new regulation, together with 
the FDI screening instrument and antitrust review in place, could trigger multiple reviews of Chinese 
investments in Europe, increasing transaction costs and risks and creating uncertainty over 
timelines and outcomes. 

Bruegel senior fellow Alicia García-Herrero argues that the new measure may not be sufficient to 
improve the level of the playing-field in the single market and eliminate distortions. This is because 
these distortions are created by dominant, government-related companies in China, which use 
profits generated on the domestic market (also to the detriment of the Chinese private sector) to 
subsidise operations abroad and grow their market share. Furthermore, implicit subsidies can be 
difficult to quantify, as they may originate from lower-interest payments per debt and/or a lower tax 
burden than one borne by competitors in an enormous market like China's.  

Legislative process 
In the European Parliament, the file was allocated to the INTA committee, and Christophe Hansen 
(EPP, Luxembourg) was appointed rapporteur. The draft report was published in December 2021 
and the INTA committee adopted its report in April. The European Parliament voted on the report 
during its May plenary session, with 627 votes for, 8 against and 11 abstentions, setting its 
negotiating position for trilogue.  

https://ipexl.europarl.europa.eu/IPEXL-WEB/dossier/document.do?code=COM&year=2021&number=223&extension=null
https://ipexl.europarl.europa.eu/IPEXL-WEB/document/COM-2021-223/czsen
https://ipexl.europarl.europa.eu/IPEXL-WEB/document/COM-2021-223/frsen
https://ipexl.europarl.europa.eu/IPEXL-WEB/document/COM-2021-223/frsen
https://www.businesseurope.eu/publications/foreign-subsidies-eu-should-prevent-market-distortions
https://www.etuc.org/en/document/trade-unions-welcome-update-industrial-strategy-call-more-concrete-actions-workers
http://www.aegiseurope.eu/news/aegis-europe-welcomes-the-commissions-legislative-proposal-on-distortions-caused-by-foreign-subsidies-in-the-single-market
http://www.amchameu.eu/news/statement-eu-foreign-subsidies-proposal
http://en.ccceu.eu/2021-05/07/c_1432.htm
https://www.bruegel.org/2021/05/europes-crusade-to-fend-off-chinese-interference-falls-short/
https://www.europarl.europa.eu/doceo/document/INTA-PR-703002_EN.html
https://www.europarl.europa.eu/doceo/document/A-9-2022-0135_EN.html
https://www.europarl.europa.eu/news/en/press-room/20220429IPR28230/new-tool-to-protect-internal-market-against-distortive-foreign-subsidies
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0143_EN.html
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The Council adopted its negotiating mandate on 4 May 2022 and intensive trilogue negotiations 
commenced, concluding with an agreement on 30 June.  

The European Parliament negotiators ensured that state-owned companies are included in the 
scope of the regulation. Furthermore, they successfully insisted that (non-monetary) support 
measures, that are economically equivalent to a financial contribution, must be considered as a 
financial contribution. These could include obtaining privileged access to domestic market and 
granting exceptions to applicable rules.  

The MEPs also specifically provided the Member States, enterprises and other interested parties with 
the possibility to inform the Commission about the potential distortive subsidies. The European 
Parliament negotiators shortened the timeframe for the Commission to investigate subsidies in 
public procurement. Furthermore, the time for the Commission to retrospectively investigate 
subsidies has been shortened from 10 to 5 years. To increase legal certainty and transparency, the 
MEPs obliged the Commission to issue guidelines on how it assesses the distortive nature of foreign 
subsidies and to provide more details on the balancing act (evaluating both the market distorting 
effects of a subsidy and its potential benefits). The MEPs also secured the possibility for companies 
to approach the Commission and verify if they need to disclose the subsidies granted to them. The 
MEPs pushed for the requirement that the Commission engage with countries that have repeatedly 
granted distortive subsidies. The Commission is also obliged to pursue negotiations on subsidies 
reform at the WTO level. Once multilateral rules are agreed, the EU regulation will become 
redundant. Parliament negotiators secured an annual reporting obligation for the Commission, 
defined in more detail the concept of distortive foreign subsidies and expanded the tool kit for 
redressive measures. 

The European Parliament adopted the agreed text at its November 2022 plenary session and the 
final act was signed on 14 December. The regulation was published in the Official Journal on 
23 December 2022 and entered into force on 12 January 2023. 

EUROPEAN PARLIAMENT SUPPORTING ANALYSIS 
Kramer E., Tackling distortions of foreign subsidies, initial appraisal of a Commission impact assessment, 
EPRS, European Parliament, July 2021. 
Böheim M., Braito N., Ceccanti D., Fina D., Huynh-Olesen D., Jacob C., Kubovicova K., Foreign subsidies 
and public procurement, Policy Department for External Relations, European Parliament. October 2021. 
 

OTHER SOURCES 
Regulation on distortive foreign subsidies, Legislative Observatory (OEIL), European Parliament. 

https://www.consilium.europa.eu/media/55924/st08713-en22.pdf
https://www.europarl.europa.eu/news/en/press-room/20220627IPR33918/agreement-on-foreign-subsidies-ensuring-equal-competition-in-the-eu
https://www.europarl.europa.eu/news/en/press-room/20221107IPR49609/parliament-approves-new-tool-to-ensure-fair-competition-on-the-single-market
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0379_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R2560
https://ec.europa.eu/commission/presscorner/detail/en/ip_23_129
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/694218/EPRS_BRI(2021)694218_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/IDAN/2021/653648/EXPO_IDA(2021)653648_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/IDAN/2021/653648/EXPO_IDA(2021)653648_EN.pdf
https://oeil.secure.europarl.europa.eu/oeil/popups/ficheprocedure.do?reference=2021/0114(COD)&l=en
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ENDNOTES 
1 Data from 2020 shows that the FDI flows to EU countries nosedived during the pandemic by 70 %. 
2 The WTO defines a countervailing measure as: 'Action taken by the importing country, usually in the form of increased 

duties to offset subsidies given to producers or exporters in the exporting country'. 
3 For the specific issue of China's status as a developing member of the WTO, see a 2019 Centre for European Policy 

Studies (CEPS) analysis. 
4 'Market imperfection', also often referred to as 'market failure', occurs when competitive private markets fail to 

allocate resources efficiently or to deliver socially desirable outcomes. 
5 For a more detailed commentary on the integration of China into the WTO, see this 2019 Bruegel working paper.  
6 However, the subsidy must be specific (limited) to a firm, industry or group of firms or industries. Export subsidies and 

subsidies based on using domestic goods over imported ones, are specific as well. However, a subsidy that applies 
generally, such as one helping all SMEs, is not considered specific. Apart from subsidies being specific, there are three 
other conditions: i) there must be material injury to the EU industry producing similar products; ii) there must be 
a causal relationship between the subsidised imports and the material injury; and iii) the measure should not cause  
more harm to the EU economy than the positive effect it causes on the industry affected by the imports.  

7 The inception impact assessment report proposed, among other things, an option that entailed changing the 
international rules. This was not however included in the impact assessment accompanying the proposal.  

8 The Commission used the feedback from the targeted consultations to provide examples of types of subsidy, sectors 
affected and tangible distortive effects. These were discussed in the impact assessment and taken into account when 
shaping the proposal. 

9 The board outlined the following shortcomings to be rectified: '(1) The report does not clearly establish when foreign 
subsidies are problematic and when they are not; (2) The presentation of policy options is too complex and does not 
focus on the issues that matter most to the decision makers. The content of the options and their interaction with 
existing instruments is not sufficiently clear; (3) The report does not clearly explain how an EU interest test would be 
applied. (4) The report does not present the positive and negative impacts in a balanced way'. 

10 Article 6(6) contains specific details on the repayment of the subsides: 'Where the undertaking concerned propose s 
to repay the foreign subsidy including an appropriate interest rate, the Commission shall accept such repayment as 
commitment if it can ascertain that the repayment is transparent and effective, while taking into account the risk of 
circumvention'. 

11 These can take place providing the undertaking concerned has given its consent and the government of the third 
country has been officially notified and has agreed to the inspection. 

12 After the Commission receives the complete notification, the concentration shall not be implemented for a period of 
25 working days. However, if within these 25 days the Commission opens an in-depth investigation, the concentration 
cannot be implemented for a period of 90 working days, followed by a further 15 days if the enterprises concerned 
offer commitments. 

13 The Commission has 60 days for a preliminary review and 200 days to conclude an in-depth analysis.  
14 This section aims to provide a flavour of the debate and is not intended to be an exhaustive account of all different 

views on the proposal. 
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